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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
The issues to be determined by this Honorable 
Court are whether or not three 3" x 5" cards contain the 
signature of the Decedent, Robert E. Erickson, and if such 
writing is his signature whether or not such signature was 
placed on the cards to authenticate them as his Last Will 
and Testament and if the cards themselves constitute the 
Last Will and Testament of Robert E. Erickson. 
STATEMENT OF THE CASE 
Nature of the Case 
This is an action based on the Petition of Tatsumi 
Misaka, requesting the admission of three 3" x 5" cards as 
the Holographic will of Robert E. Erickson. 
Course of Proceeding 
The Personal Representative of the Estate of 
Robert E. Erickson opposed the admission of the three 
3" x 5" cards as the Holographic Will of Robert E. 
Erickson. 
Disposition in Lower Court 
The Honorable John A. Rokich admitted the three 
3" x 5" cards to Probate as the Holographic Will of Robert 
E. Erickson. 
Statement of Facts 
Robert E. Erickson died in an automobile accident 
on June 16, 1983. At the time of his death, his known heirs 
-4-
were his wife Dorothy Jean Erickson, his son Robert 
Erickson, Jr., and a daughter Sheryl Swaner (R-14). The 
Last Will and Testament of Robert E. Erickson dated June 9, 
1955 (R-19-22) was admitted to Probate with First Interstate 
Bank of Utah, N.A. as the Personal Representative, on July 
27, 1983 (R-24). On October 11, 1985, Tatsumi Misaka filed 
a Petition to probate three 3" x 5" cards as the 
Holographic Will of Robert E. Erickson (R-70). (Copies of 
the cards are at R-33 & 74 with originals at 3-P on 
Exhibits). The Personal Representative of the Estate of 
Robert E. Erickson moved to dismiss the Petition of Tatsumi 
Misaka on the grounds that the documents failed to meet the 
requirements of a valid Holographic Will and further that 
the documents were incapable of being probated (R-82-83). 
At Trial, the Petitioner, through an expert, 
presented testimony that the cards were written by Robert E. 
Erickson (R-143) and were prepared sometime within a four to 
six month time period (R-146). No testimony was presented 
that there was any testamentary intent on behalf of the 
Decedent to have the cards be his Will, or that the name 
contained in the one cards was in fact the signature, not 
just the written name, of the Decedent. The Personal 
Representative moved at the close of the Petitioner's 
evidence to dismiss the Petition for failure to meet its 
burden of proof, which Motion was denied by the Court. 
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The Personal Representative submitted evidence at 
trial that: 
1) The writing contained on the three unattached 
separate cards were written in two different 
inks. (3-P) 
2) Only one card contained the date of August 27, 
1973. (3-P) 
3) The documents make only a partial distribution 
of the real and personal properties of the 
Decedent which were owned when the cards were 
supposedly prepared. (R-135, 154-155) 
4) The Decedent had the knowledge and had on 
occasion prepared formal Wills for friends and 
relatives prior to and after the date of 
August 27, 1973 and had in fact prepared such 
within one and a half months of these cards. 
(R-152, 4-d) 
5) The name of the Decedent as contained on one 
card was in fact not the signature of the 
Decedent (there being a difference between how 
the Decedent would write his name rather than 
sign his name). (Note: The Court reporter left 
a space at line 15 R 156 which should read A. 
"No. 1, his name is not his signature." See 
affidavit of Sheryl Swaner which is attached 
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hereto as Appendix A.) 
6) The cards were not numbered. (3-P). 
7) The cards would only have been written when 
the Decedent was under the influence of 
alcohol. (R-156) 
8) In the documents there were numerous 
abbreviations such as F.H. Store, REEJ, 
Sheryl, T.T. Matoka, T. Misaka, Dorthy and 
Bobby, without explanation as to who these 
items or people are or were. (3-P) 
Based upon the above and lack of evidence on other 
items that had not been proven or shown at trial, the 
Personal Representative submitted Findings of Fact and 
Conclusions of Law and Order for the Court's signature which 
items were rejected by the Court (R-112-119). The Court 
thereafter accepted the Order (R-120) and Findings of Fact 
and Conclusions of Law as submitted by the Petitioner and 
admitted the cards to Probate as the Holographic Will of 
Robert E. Erickson. (R-122-125). 
ARGUMENT 
POINT I 
THERE WAS NO TESTAMENTARY INTENT TO HAVE THE 
CARDS MADE AS THE HOLOGRAPHIC WILL OF THE 
DECEDENT. 
The evidence presented by the Petitioner at trial 
was that the cards were written by Robert E. Erickson 
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sometime within a four to six month period of August 27, 
1973. After the presentation of this evidence, the 
Petitioner rested its case. The Petitioner stated to the 
Court that the Decedent was a layman and not familiar with 
the terms and requirements of preparing a formal Will, and 
thus to require that his signature appear either at the end 
to signify a completed document was therefore unnecessary 
and that the name as contained in the body of the cards 
should be intended to be the attesting signature of Robert 
E. Erickson to declare the cards to be his Holographic Will. 
The Exhibits as furnished to the Court (4-d), the Will of 
the Decedent as submitted to Probate, (R-19-22) and the 
testimony of Sheryl Swaner, the daughter of the Decedent, 
that the Decedent had prepared Wills for an uncle, 
grandfather, and her stepmother's mother, (R-153) set forth 
that the Decedent in this matter had the knowledge of the 
formal Will requirements which existed at the time that the 
purported Holographic Will was supposedly prepared. In 
determining whether it was the intent of the Decedent to 
have the cards as his Holographic Will, the Court may look 
at his knowledge and the requirements to which the Decedent 
is aware of at the time that the documents are prepared in 
determining whether or not his intent existed to have the 
documents determined to be his Last Will and Testament. (See 
In re Hughes1 Estate 35 P.2nd 204, 140 CalApp 97.) In the 
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matter at hand the Decedent was extremely familiar with the 
requirements of a Will and the formalities which were 
required in the preparation of such a Will. The cards set 
forth that the document is the "Last Will and Test", not 
Testament of the Decedent. The documents do not revoke any 
previous Wills. The documents have numerous abbreviations 
as to persons and entities. The cards are an incomplete 
disbursal of the real and personal properties owned by the 
Decedent, and there is no residual clause in regards to 
other items or property which were known to be owned by the 
Decedent at the time these documents were prepared. There 
is no signature at the end of the cards to signify 
completeness or termination of the transfer of property. 
All of these particular items were within the knowledge of 
the Decedent and he failed to place them into these cards 
when he knew that there were formal requirements for these 
particular items. The Decedent did not make these documents 
complete when he knew that completeness was necessary to 
have a proper testamentary disposition of his property. 
Utah Code Annotated Sec. 75-2-503 (1953 as 
amended) sets forth as follows: 
"A will which does not comply with section 
75-2-502 is valid as a holographic will, whether 
or not witnessed, if the signature and the 
material provisions are in the handwriting of the 
testator.. ." 
The name of the Decedent is in the body of the 
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document. Utah Law is unclear as to whether or not the 
signature must appear at the end of the document and the 
case law in this particular matter, as to where the 
signature needs to be placed is split among the various 
jurisdictions throughout the United States. See 19 A.L.R. 
2nd 926. In the case at hand it would be better to have 
had, and required,that the signature be at the end of the 
documents so that there can be known by all concerned that 
the documents are finished and complete. As noted herein, 
there were considerable assets which remain unmentioned, and 
no additional cards are known at this time. The better rule 
of law would be that the signature needs to be at the end of 
a document so that all parties notice that the Decedent had 
completed the document and desires to take no further action 
as to his property and assets. In the Estate of Bernard, 
239 P. 404, 197 Cal. 36, the California Court held that 
though the name of the decedent was in the opening clause of 
a hologrphic will, such as not his signature for attesting 
purposes when it was clear that there was addition 
information which the writer had intended to place in the 
document. When the document is not complete on its face, 
then the signature or name of a decedent may not be in the 
document for other than identification purposes and not for 
the purpose of attestation. 
In the jurisdictions which have allowed the 
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document to be signed in any part of the document, the 
Courts have been universal in there requirements that 1) the 
writing must be the signature of the Decedent, with his 
intent that it be such, and 2) that the signature as placed 
in the documents, though not at the end, is done to attest 
to the document and declare it to be the Last Will and 
Testament of the Decedent. (See 19 A.L.R. 2nd 926) The 
testimony at trial, from Sheryl Swaner, was that the name as 
contained in the body of the document is not his signature. 
(Please see Statements of Facts and Affidavit of Sheryl 
Swaner which is attached hereto.) Testimony as presented by 
the Petitioner was that the document was written by the same 
person but this does not necessarily mean that the writing 
is the same as the persons signature. Sheryl Swaner was 
also questioned as to whether or not the name as contained 
in the documents was such to be an attestation to be the 
declaration of intentions of the Decedent. Sheryl Swaner 
stated as follows: 
QUESTION: "Ma1am do you have an opinion as to 
whether or not this was your father's intentions or whether 
or not these were notes that he had written to himself?" 
ANSWER: "I believe that they were notes that he 
had written. I do not believe they were his intentions, 
no." 
QUESTION: "What do you base that upon?" 
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ANSWER: "Well, I base it upon the fact that he 
would write those to himself at night when he had been 
drinking and that's all of the things were not in there 
that he owned at the time. It's incomplete." (R-158-159) 
When examining all these factors as they relate 
herein, it must be determined whether or not the name of the 
Testator appearing in the Holographic Will, constitutes an 
authenticating signature. In the Case of In re Manchester, 
163 P. 358, 174 Cal 417, the California Court stated: 
"The true rule, as we conceive it to be, is 
that, wherever placed, the fact that it was 
intended as an executing signature must 
satisfactorily appear on the face of the document 
itself. If it is at the end of the document, the 
universal custom of mankind forces the conclusion 
that it was appended as an execution, if nothing 
to the contrary appears. If placed elsewhere, it 
is for the Court to say, from an inspection of the 
whole document, its language as well as its form, 
and the relative position of its parts, whether or 
not there is a positive and satisfactory inference 
from the document itself that the signature was so 
placed with the intent that it should there serve 
as a token of execution. If such inference thus 
appears, the execution may be considered as proven 
by such signature." 
At the time that the purported document was 
prepared, it was the Decedent's custom to write notes to 
himself from which he would prepare formal documents on 
items upon which he intended to act. (R-155-156) 
Further, when looking at the cards themselves, the 
cards contain abbreviations such as "Test" for supposed 
testament, FH Store, Dorothy, REEJ, Sheryl, T Misaka, TT 
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Matokaf and Bobby, all indicating possible notes to oneself, 
not a testamentary disposition of property. The cards 
themselves do not revoke any prior Wills, though in the 
documents as presented to Court from the previous Wills, 
specifically show that the Decedent had the knowledge to 
require the revocation of prior Wills. Further, the 
Decedent would only prepare such cards while under the 
influence of alcohol. (R-156) When drinking, the Decedent's 
handwriting would change as in the case herein where it 
starts small and gets larger. Additionally, the Decedent 
was a good speller except while under the influence of 
alcohol and the documents as presented herein have numerous 
spelling errors as well as the abbreviations as previously 
noted. The cards contain no residual clause for the 
remainder of the Decedents Estate. At the time of the 
preparation of the documents, the Decedent held numerous 
other items of real and personal property which included 
three Drug Stores (Foothill, Cottonwood, and Stratford 
Avenue in Sugarhouse), real property on Mount Olympus, Salt 
Lake City, Utah, real property in Hawaii, apartment 
buildings on Main Street, a card shop, a car dealership, 
mutual funds and bank accounts. (R 154-155) Nowhere in 
these documents is there any mention of these properties. In 
determining whether there is a testamentary disposition, the 
Courts have looked at whether or not the document is a 
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complete testamentary disposition of the property. See In 
Estate of Bernard 239 P. 404, 197 Cal. 36, Estate of Leonard 
32 P.2nd 603, 1 Cal2nd 8, Estate of Devlin 247 P. 577, 198 
Cal 721, Estate of Hurley 174 P. 669, 178 Cal. 713, also 
descent of Justice Traynor, In re Bloch's Estate 248 P.2nd 
21. 
The Decedent was a "pack rat" and had kept 
everything from 1940 to the present.(R-158). The cards are 
at best notes of the Decedent's possible ideas for making a 
Will in the future, but not notes such as these where his 
intentions to be his testamentary disposition of his 
property. It was the Decedent's practice of preparing type 
written documents for his affairs upon which he intended to 
act from the note cards. (R-155-156) The Decedent had 
written notes down on cards upon which he never intended to 
act but never took the time to throw such cards away. When 
all of this is coupled with his knowledge of Wills and the 
requirements which existed at the time for those Wills 
including the placement of the signature, the lack of a 
residual clauses, a lack of addressing numerous items which 
he possessed at the time, abbreviations of items and 
persons, spelling problems, and his inebriation all set 
forth that the name as set forth in the body of the cards is 
the written name of the Decedent and not his signature with 
the intent to authenticate these cards as his Last Will and 
Testament. 
The closest a Utah court has come in addressing 
the question of a signature is in the case of In re Yowellf s 
Estate, 285 P. 285,at p. 295, wherein the court noted that 
the purported Holographic Will was "ending with and 
including the signature" of the Decedent. When a document 
ends with a signature it can be stated with reasonable 
certainty that the document is complete. In this action the 
cards are incomplete and not capable of proper 
administration and are not the Holographic Will of the 
decedent. 
POINT II 
THE NATURE OF THE CARDS THEMSELVES FAIL TO 
ESTABLISH A TESTAMENTARY DISPOSITION OF THE 
PROPERTY OF THE DECEDENT. 
The cards content, disposition of property and the 
extent of property mentioned in the cards establish that the 
cards can not be a Holographic Will. The cards themselves 
were unattached and only from reading the cards could any 
sense of "joiner" be determined. There is no knowledge of 
any party if additional cards exist and based upon the fact 
that there are so many items of real and personal property 
which were owned by the Decedent at the time of his death to 
which there was no disposition of those particular items, it 
can be readily stated that either this in not a Holographic 
Will but merely notes, or that there might possibly be 
additional cards which would dispose of such property but 
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which have never been discovered. (Note: At a previous 
hearing on a Motion to Dismiss, the Affidavit of Rod Cushing 
sets forth that the Affiant and all the heirs of the above 
Estate are without knowledge as to whether or not there are 
additional cards or papers for the documents in relation to 
the cards filed hereto and declared to be the Holographic 
Will. See R-84) The cards are written in two different 
inks with the dating in a different color from the beginning 
of the cards. No one knows when the cards were prepared or 
even if they were prepared at the same time. The best that 
can be said of the cards is that they were all prepared 
within a four to six month period. (R-146) The Utah Supreme 
Court in In re Love1s Estate, 285 P. 299, has held that it 
is not necessary that the sheets be fastened together by 
some mechanical device, as long as under the facts of each 
case there is a coherent running of the testamentary 
disposition of the property. In the case presently before 
this Court there is a lack of a finished document dealing 
with the property and assets of the Decedent, thus even if 
there is a coherency by reading the documents, there is an 
incompleteness as to the documents because the documents are 
unfinished. 
There is also a problem as to who receives the 
property. The Decedents abbreviations of persons and 
property make it unclear as to which individual or property 
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he was discussing. The Estate is not nor should it be 
required to speculate upon the names of the parties in the 
cards, especially since there are different spellings for 
names and uncertainties as to whether they refer to 
different people. 
There is a further public policy reason to deny 
the admission of the documents to probate and that is that 
the Estate should not be awarded such that part of the 
Estate goes by testamentary disposition and the remainder 
goes by another document and/or interstate succession. If 
the Court were to adopt a document as submitted by the 
Petitioner herein, it would require the Estate divide the 
assets and Estate of the Decedent pursuant to the three 
3" x 5" cards and speculate as to the intent of the 
Decedent as to how he desired to have the remaining assets 
distributed. It would then need to be determined as to 
whether or not the assets would pass by the first Will as 
first received by the Court to be probated (R19-22), when no 
act of revocation took place as required in Utah Code 
Annotated 75-2-507, or by intestate succession. Further, a 
Will needs to be construed to pass all property which the 
Testator owned at his death including property acquired 
after the execution of the Will. Utah Code Annotated 
75-2-604 (1953 as amended). 
In this action, the documents are so incomplete 
-17-
requiring speculation and conjecture take place by the 
Personal Representative as to what the Testatorfs intentions 
were, that the document fails to be a Holographic Will of 
the Decedent. 
CONCLUSION 
The three 3" x 5" cards are not the Holographic 
Will of Robert E. Erickson. The cards are, at best, notes 
to himself as to items which he may do at a later date 
for the preparation of a formal Will. The Decedent had the 
knowledge and the expertise to prepare formal Wills and vnew 
the requirements of Wills. The Decedent left numerous items 
of personal and real property unaddressed in these cards and 
the name as contained in the body of the cards is not a 
signature, but merely an identification as to the author of 
the cards. Based upon all of these problems and the others 
as outlined above, the Estate of Robert E. Erickson would 
request that the Court reverse the ruling of the Trial Court 
wherein it had admitted the cards to Probate as the Last 
Will and Testament of Robert E. Erickson, move this Court to 
determine that these cards are in fact not the Last Will and 
Testament of Robert E. Erickson, and that are not to be 
admitted to Probate, and the Petition of Tatsumi Misaka be 
accordling be dismissed. 
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Respectfully subinitted tl 20th day of^May^ 
idy S. m< can 
Attorneyf for th 
Personal 
Estate of 
tative of the 
Robert E. Erickson 
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APPENDIX A 
RANDY S. LUDLOW #2011 
Attorney for Personal 
Representative of the Estate of 
Robert E. Erickson 
311 S. State, Suite 280 
Salt Lake City, Utah 84111 
Telephone: 531-1300 
IN THE SUPREME COURT 
STATE OF UTAH 
IN THE MATTER OF THE ESTATE OF ) AFFIDAVIT OF SHERYL SWANER 
) 
ROBERT E. ERICKSON, ) District Court No. P83-583 
) Supreme Court No. 870064 
Deceased. ) 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
Comes now Sheryl Swaner, who being first duly 
sworn states as follows: 
1. That the Affiant is the daughter of the 
Decedent, Robert E. Erickson. 
2. That at the time that the trial was held in 
this matter, the statement as made by the Affiant at trial 
as set forth on page 28 of the transcript at line 15 should 
state as follows: 
ANSWER NO. 1: His name is not his signature 
writing is kind of different... 
That the Affiant knows of her own knowledge that 
she had stated to the Court that the name as contained in 
the three 3" x 5" cards was not in fact the signature of her 
father, and that it should have been contained at line 15 
page 28 of the transcript of the trial# (R-156 L15) 
FURTHER the Affiant sayeth naught. 
DATED this /f day of May, 1987. 
V
^^-K &t<-^^ 
Shery.J/Swaner 
Subscribed and sworn to before me this 
May, 1987. 
day of 
My Commission Expires; 
l-l^-Tu 
RANDY S. LUDLOW #2011 
Attorney for Personal 
Represnetative of the Estate of 
Robert E. Erickson 
311 S. State, Suite 280 
Salt Lake City, Utah 84111 
Telephone: 531-13 00 
IN THE SUPREME COURT 
STATE OF UTAH 
IN THE MATTER OF THE ESTATE OF 
ROBERT E. ERICKSON, 
Deceased. 
CERTIFICATE OF HAND 
DELIVERY 
District Court No. P83-583 
Supreme Court No. 870064 
I hereby certify that on the 20th day of May, 1987 
I hand delivered four (4) true and correct copies of the 
BRIEF OF APPELLANT in the above-entitled matter to the 
following: 
Herschell J. Sapperstein, Esq. 
Ken P. Jones, Esq. 
310 South Main Street, Su 
Salt Lake City, Utah 8 
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